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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  964 

[Docket  No.  R-88-1398;  FR-2S19] 

Tenant  Management  in  Public  Housing 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 
HUD. 

ACTION:  Proposed  rule. 

summary:  This  rule  would  establish  a 
new  program  of  resident  management  of 
public  housing.  Under  the  program, 
resident  councils  that  represent  public 
housing  residents  could  approve  the 
formation  of  a  resident  management 
corporation.  A  qualifying  resident 
management  corporation  could  enter 
into  a  management  contract  with  the 
public  housing  agency  (PHA) 
establishing  the  respective  management 
rights  and  responsibilities  of  the  PHA 
and  the  corporation  with  respect  to  the 
public  housing  project  involved.  The 
program  would  give  PHAs  and  resident 
management  corporations  wide  latitude 
in  establishing  their  respective  roles  and 
relationships  under  the  contract. 

The  program  would  permit  resident 
management  corporations  to  retain  any 
income  generated  by  the  corporations 
that  exceeds  estimated  revenues  for  the 
project.  Retained  amounts  could  be  used 
for  purposes  of  improving  the 
maintenance  and  operation  of  public 
housing  projects,  establishing  business 
enterprises  that  employ  public  housing 
residents,  or  acquiring  additional 
dwelling  units  for  lower  income  families. 

The  program  contains  special 
provisions  for  HUD  technical  assistance 
to  resident  councils  and  resident 
management  corporations;  HUD  waiver 
of  certain  non-statutory  requirements  for 
resident  management  corporations  and 
the  PHA;  and  the  employment  of  public 
housing  management  specialists  to  help 
determine  the  feasibility  of,  and  to  help 
establish,  resident  management 
corporations,  and  to  provide  training 
and  other  duties  in  connection  with  the 
daily  operations  of  the  project.  This  rule 
implements  section  122  of  the  Housing 
and  Community  Development  Act  of 
1987  (42  U.S.C.  1437r)  and  coordinates 
the  resident  management  provisions  of 
the  1987  Act  with  HUD's  existing  rules 
on  PHA  tenant  participation  and 
management. 

DATES:  Comment  due  date:  August  4, 
1988. 

ADDRESS:  HUD  invites  interested 
persons  to  submit  comments  to  the 


Office  of  General  Counsel,  Rules  Docket 
Clerk,  Room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW„  Washington,  DC 
20410-0500.  Comments  should  refer  to 
the  docket  number  and  title.  A  copy  of 
each  comment  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  S.  Chisholm,  Director,  Policy 
Staff,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  Room  4118,  451  Seventh 
Street,  SW.,  Washington,  DC  20410, 
telephone  (202)  755-6713.  (This  is  not  a 
toll-free  telephone  number.) 
SUPPLEMENTARY  INFORMATION: 

Overview 

This  proposed  rule  would  implement 
section  20  of  the  United  States  Housing 
Act  of  1937  (the  1937  Act).  This 
provision  was  contained  in  section  122 
of  the  Housing  and  Community 
Development  Act  of  1987  (Pub.  L.  100- 
242,  approved  February  5, 1988).  Section 
20  establishes  a  new  program  of 
resident  management  of  public  housing. 
Under  the  program,  resident  councils 
that  represent  residents  of  a  public 
housing  project  or  projects  could 
approve  the  formation  of  a  resident 
management  corporation.  A  qualifying 
resident  management  corporation  could 
enter  into  a  management  contract  with 
the  public  housing  agency  (PHA) 
establishing  the  respective  management 
rights  and  responsibilities  of  the  PHA 
and  the  corporation  with  respect  to  the 
public  housing  project  involved.  The 
program  would  give  PHAs  and  resident 
management  corporations  wide  latitude 
in  establishing  their  respective  roles  and 
relationships  under  the  contract. 

The  program  would  permit  resident 
management  corporations  to  retain  any 
income  that  they  generate  in  excess  of 
estimated  revenues  for  the  project. 
Retained  amounts  could  be  used  for 
purposes  of  improving  the  maintenance 
and  operation  of  public  housing  projects, 
establishing  business  enterprises  that 
employ  public  housing  residents,  or 
acquiring  additional  dwelling  units  for 
lower  income  families. 

The  program  contains  special 
provisions  governing  HUD  technical 
assistance  to  resident  councils  and 
resident  management  corporations; 

HUD  waiver  of  certain  non-statutory 
requirements  for  resident  management 
corporations  and  the  PHA;  and  the 
employment  of  public  housing 
management  specialists  to  help 
determine  the  feasibility  of,  and  to  help 
establish,  resident  management 


corporations,  and  to  provide  training 
and  other  duties  in  connection  with  the 
daily  operations  of  the  project. 

Note:  A  number  of  similar  terms  are  used 
throughout  the  proposed  rule  and  this 
preamble,  such  as  “tenant”  and  "resident", 
“tenant  management  corporation"  and 
“resident  management  corporation",  “tenant 
management"  and  "resident  management", 
and  “tenant  organization”  and  “resident 
council". 

These  terms  are  not  intended  to  denote 
different  meanings,  and  may  be  used 
interchangably.  They  merely  reflect  the 
difference  in  terminology  between  the 
existing  provisions  of  24  CFR  Part  964 — with 
its  emphasis  on  "tenant” — and  section  20  of 
the  1937  Act — which  uses  the  parallel  term 
“resident." 

Special  Features  of  Section  20 

Section  20  of  the  1937  Act  would  be 
implemented  as  a  new  Subpart  D  to  24 
CFR  Part  964.  The  provision  contains  a 
number  of  special  provisions  dealing 
with  resident  management  programs, 
including  the  following. 

1.  Approval  of  Resident  Management 
Corporation 

Section  20  requires  the  formation  of  a 
resident  management  corporation  as  a 
condition  to  the  assumption  by  tenants 
of  public  housing  management 
functions.  A  resident  council  must 
approve  the  formation  of  the  corporation 
in  all  instances.  Where  no  council 
exists,  section  20  requires  that  a 
majority  of  the  households  of  the  project 
approve  the  establishment  of  a  resident 
council  that  can  approve  the  formation 
of  the  corporation.  Subpart  C  of  Part 
964 — the  existing  regulatory  authority 
for  public  housing  tenant  management — 
permits  a  corporation  to  be  formed,  even 
if  there  is  no  tenant  organization  to 
approve  the  corporation’s  establishment. 

The  Department  believes  that  the 
participation  of  tenant  organizations  is 
essential  to  the  success  of  resident 
management  efforts.  The  proposed  rule 
would,  therefore,  apply  the  requirement 
for  resident  council/ tenant  organization 
approval  of  management  corporations  to 
both  Subparts  C  and  D.  This  provision 
would  be  implemented  through  the 
requirements  for  a  management 
corporation  set  out  in  the  definition  of 
“tenant  management  corporation  or 
resident  management  corporation." 

Section  20  references  an  "elected 
resident  council"  of  a  public  housing 
project  as  the  body  that  must  approve 
the  establishment  of  a  resident 
management  corporation.  This  rule 
equates  the  term  “resident  council"  with 
“tenant  organization" — the  term  used  in 
HUD’s  existing  rules  at  Part  964  to  refer 
to  the  entire  body  of  tenants 
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participating  in  the  affairs  of  a  project. 
Given  this  usage  of  the  term,  it  is  not 
feasible  to  provide  for  an  “elected” 
resident  council.  The  rule  is,  however, 
faithful  to  section  20’s  intent,  since  it 
provides,  at  §  964.7,  that  the  resident 
council  must  make  provision  for  the 
periodic  election  of  its  officers,  and  must 
have  a  democratically  elected  governing 
board.  These  requirements,  HUD 
believes,  appropriately  carry  out  the 
statutory  specification  that  there  be  an 
“elected”  resident  council. 

2.  “ Project  ” 

Section  20  permits  a  “public  housing 
project"  for  purposes  of  that  section,  to 
include  one  or  more  contiguous 
buildings,  or  an  area  of  contiguous  row 
houses.  This  provision  is  designed  to 
allow  a  “project” — for  resident 
management  purposes — to  cover  fewer 
structures  than  comprise  a  “project”  for 
purposes  of  the  development  of  public 
housing  under  the  1937  Act.  For 
example,  a  “project”  managed  by  a 
resident  management  corporation  may 
involve  only  three  of  five  buildings  in  a 
development  “project." 

Subject  to  a  resident  council’s 
decision  to  establish  a  resident 
management  corporation,  the  precise 
scope  of  the  “project”  would  be  defined 
by  the  management  contract  between 
the  PHA  and  the  resident  management 
corporation.  Generally,  the  "project” 
chosen  would  be  subject  only  to  such 
factors  such  as  the  feasibility  of  the 
“project’s”  configuration  to  contribute  to 
the  successful  operation  of  the  resident 
management  functions  to  be  carried  out 
by  the  corporation. 

The  Department  proposes  to  adopt 
section  20’s  definition  of  "project”  for 
both  Subparts  C  and  D,  and  to  use  its 
discretion  to  expand  upon  the  definition 
in  one  respect:  A  “project” — for  tenant 
management  purposes — could  include 
“scattered  site”  buildings.  The 
Department  believes  that  'aquiring 
contiguity  as  a  condition  of  a  building’s 
participation  in  Part  964  would 
unnecessarily  constrict  the  types  of 
resident  management  arrangements  that 
PHAs  and  resident  management 
corporations  could  successfully  carry 
out. 

In  proposing  this  elaboration  of 
section  20’s  authority,  however,  the 
Department  is  concerned  that  the  spatial 
separation  of  buildings  that  are 
participating  in  a  resident  management 
program,  such  as  scattered  site 
buildings,  may  in  certain  circumstances 
affect  the  feasibility  and  ultimate 
success  of  the  resident  management 
program  involved.  The  Department 
specifically  requests  comments  on  the 
feasibility  of  resident  management  in 


buildings  that  may  be  spatially  separate, 
particularly  in  the  scattered  site  context, 
and  on  any  techniques  that  may  serve  to 
make  such  arrangements  more  feasible. 

The  Department  wants  to  provide 
PHAs  and  resident  management 
corporations  maximum  flexibility  to 
determine  the  nature  and  extent  of  their 
obligations  under  a  management 
contract,  but  is  concerned  that  the  rights 
of  individual  tenants  of  projects 
identified  for  resident  management  also 
be  protected. 

It  is  clear  that  unanimity  in  favor  of 
resident  management  on  the  part  of 
tenants  of  a  building  is  not  required  in 
order  for  a  PHA  and  a  resident 
management  corporation  to  contract 
under  section  20.  It  would  be  possible, 
however,  for  the  Department  to 
prescribe  specific  rules  governing 
circumstances  wherein  resident  families 
opposed  to  tenant  management  might  be 
permitted  to  opt  out.  For  example,  a 
scattered  site  project  involving  detached 
dwellings  could  permit  resident 
management  only  of  those  dwellings 
occupied  by  families  supporting  the 
management  corporation — since 
normally  it  would  be  feasible  for  the 
PHA  to  continue  to  manage  individual 
units  occupied  by  families  who  objected 
to  resident  management.  Similarly, 
circumstances  may  exist  in  which 
families  situated  in  other  types  of  living 
arrangements — e.g.,  in  row  houses — who 
object  to  resident  management  might 
feasibly  be  permitted  to  remain  under 
PHA  management,  while  other  nearby 
units  are  subject  to  management  by  the 
resident  management  corporation. 

The  proposed  rule  would  leave  these 
issues  for  resolution  in  the  contract. 
Comment  is  invited,  however, 
concerning  steps  that  might  be  taken  by 
HUD,  the  PHA,  or  the  resident 
management  corporation  to  ensure  the 
feasibility  of  management  arrangements, 
while  permitting  families  not  supportive 
of  these  arrangements  to  remain  subject 
only  to  PHA  management. 

3.  Rights  of  Families;  Operation  of 
Project 

Where  the  “project"  for  purposes  of 
section  20  is  less  than  the  entire 
development  project,  such  as  where 
three  buildings  in  a  five-building  project 
are  participating  in  the  resident 
management  program,  section  20 
prohibits  the  program  from  interfering 
with  the  rights  of  other  residents  of  the 
project  or  harming  the  efficient 
operation  of  the  project  as  a  whole.  The 
proposed  rule  would  adopt  these 
prohibitions  for  both  Subparts  C  and  D, 
with  a  requirement  that  the  PHA  be 
responsible  for  determining  where 
these  conditions  exist. 


4.  Management  Specialist 

Section  20  requires  the  resident 
council  of  a  project,  in  cooperation  with 
the  PHA,  to  select  a  qualified  public 
housing  management  specialist  (1)  to 
assist  in  determining  the  feasibility  of, 
and  to  help  establish,  a  resident 
management  corporation;  and  (2)  to 
provide  training  and  other  duties  in 
connection  with  the  daily  operations  of 
the  project. 

The  proposed  rule  (§  964.40)  would 
require  the  PHA  and  the  resident 
council  to  agree  in  advance  upon:  (1) 

The  qualifications  that  the  management 
specialist  must  possess;  (2)  the  terms 
and  conditions  of  the  search  and 
selection  process;  (3)  the  duties  and 
responsibilities  to  be  performed  by  the 
management  specialist,  including  the 
remuneration  to  be  provided  the 
specialist,  a  clear  specification  of  the 
nature  and  degree  of  supervision  to  be 
provided  the  specialist,  and  a  clear 
specification  of  the  title  of  the  person  or 
persons  in  the  organizational  structure 
of  the  PHA  for  the  resident  council  (or 
both)  to  whom  the  specialist  is  to  report 
for  supervision  and  for  evaluation  of  his 
or  her  performance;  and  (4)  such  other 
matters  with  respect  to  the  selection  and 
functions  of  the  management  specialist 
as  the  PHA  and  the  resident  council 
may  determine,  consistent  with  the  ACC 
and  applicable  law  and  regulations.  The 
resident  council  must  select  the  housing 
management  specialist,  in  accordance 
with  the  terms  of  its  agreement  with  the 
PHA. 

It  should  be  noted  that  §  964.40  would 
require  selection  of  a  public  housing 
management  specialist  only  in 
circumstances  where  there  was  no 
previously  established  resident 
management  corporation.  An  already- 
established  tenant  management 
corporation,  if  it  qualified  to  become  a 
resident  management  corporation  under 
Subpart  D  of  this  rule,  would  have 
discretion  to  determine  whether  the 
services  of  public  housing  management 
specialist  were  needed.  Under  the 
contract  between  the  PHA  and  a 
resident  management  corporation,  the 
corporation  typically  would  be 
authorized  to  contract  for  services  under 
conditions  mutually  agreeable  to  the 
PHA  and  the  corporation. 

5.  Management  Contract 

Section  20(b)(4)  of  the  1937  Act  raises 
a  number  of  interprets tional  issues  with 
respect  to  the  duty  of  a  PHA  to  enter 
into  a  management  contract  with  a 
qualifying  resident  management 
corporation.  The  provision  states  in  part: 
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A  resident  management  corporation  that 
qualifies  under  this  section,  and  that  supplies 
insurance  and  bonding  or  equivalent 
protection  sufficient  to  the  Secretary  and  the 
public  agency,  shall  enter  into  a  contract 
with  the  public  housing  agency  establishing 
the  respective  management  rights  and 
responsibilities  of  the  corporation  and  the 
public  housing  agency.  (Emphasis  supplied.) 

This  language  raises  several 
questions. 

(a)  Qualification  of  a  Resident 
Management  Corporation  To  Enter  Into 
a  Management  Contract 

An  initial  issue  is  whether  the 
resident  management  corporation  must 
meet  only  the  literal  terms  of  section 
20(b)(4)  to  trigger  the  "enter  into  a 
management  contract”  requirement.  The 
Department  does  not  believe  that  this 
language  was  intended  to  provide  the 
only  qualifications  for  a  resident 
management  corporation’s  assumption 
of  resident  management  responsibilities. 
Section  20’s  requirements  for  a 
corporation  are  indeed  “bare  bones,” 
speaking  only  to  the  approval  of  the 
corporation  by  a  resident  council,  the 
non-profit  and  corporate  structure  of  the 
corporation,  and  its  voting  structure.  If 
these  were  the  only  requirements  for  a 
qualifying  resident  management 
corporation,  the  PHA  could  be  forced  to 
“enter  into  a  contract"  with  a 
corporation  that  lacked  even  basic 
management  skill  and  capacity  to 
perform  the  most  rudimentary  project 
management  tasks. 

The  Department  does  not  believe  that 
section  20  envisions  such  a  result,  and 
does  not  view  the  quoted  language  as  a 
bar  to  imposing  reasonable  additional 
qualifications  on  resident  management 
corporations.  Thus,  the  Department 
would  apply  the  existing  requirements 
for  a  tenant  management  corporation 
under  §  964.29  of  Subpart  C  on  a 
resident  management  corporation  under 
Subpart  D.  The  Department  believes 
that  §  964.29’s  requirements  are  the 
minimum  necessary  to  ensure  the 
structure  and  capacity  of  a  corporation 
to  enter  into  a  successful  management 
relationship  with  the  PHA. 

(b)  Duty  to  Contract 

A  second  interpretational  issue 
concerns  the  “enter  into  a  contract" 
requirement.  One  possible  construction 
is  that  the  PHA  must  accept  the  contract 
offer  of  the  resident  management 
corporation,  on  the  basis  of  either  the 
initial  terms  offered  by  the  corporation 
or  after  some  negotiation,  but  in  either 
event,  on  the  corporation’s  (and  not  the 
PHA’s)  terms.  The  Department  does  not 
believe  that  the  statute  intended  the 
PHA  to  be  bound  by  the  contract  terms 


offered  by  the  corporation.  Such  a 
construction  could  cause  severe 
disruption  to  the  PHA’s  ability  and 
responsibility,  not  only  to  manage  the 
project  involved  in  the  management 
program,  but  also  to  establish  coherent 
policies  for  all  the  PHA’s  projects. 

Another  interpretation  emphasizes  the 
following  language:  “A  resident 
management  corporation  *  *  *  shall 
enter  into  a  contract  with  the  public 
agency  establishing  the  respective 
management  rights  and  responsibilities” 
of  the  PHA  and  the  resident 
management  corporation.  (Emphasis 
added.)  The  underscored  word, 
“establishing,"  could  be  interpreted  as 
meaning  “in  order  to  establish."  Under 
this  interpretation,  the  requirement  for  a 
contract  would  be  for  the  purpose  of 
establishing,  in  binding  fashion,  the 
respective  rights  and  responsibilities 
under  the  contract:  that  is,  if  the  PHA 
and  the  corporation  wish  to  divide 
management  rights  and  responsibilities, 
they  must  first  enter  into  a  contract 
establishing  the  terms  and  conditions  of 
their  respective  management  roles. 

The  Department  believes  that  this 
interpretation  is  far  more  in  accord  with 
the  normal  view  of  the  discretionary 
nature  of  decisions  to  enter  into 
contracts.  Moreover,  it  does  not  share 
the  strained,  and  even  "shotgun 
marriage,"  view  of  the  contractual 
process  that  is  implicit  in  the  other 
possible  interpretation,  noted  above. 

Both  DHAs  and  resident  management 
corporations  should  have  discretion  to 
determine  whether  to  enter  into  resident 
management  arrangements  and  on  what 
terms.  The  mandate  to  “enter  into  a 
contract"  should  be  viewed  as  a  sine 
qua  non  to  any  establishment  of  a 
resident  management  program,  not  as  a 
requirement  that  such  a  program  be 
established:  i.e.,  if  the  PHA  and  the 
resident  management  corporation 
choose  to  enter  into  resident 
management  arrangements,  they  must 
enter  into  a  contract  in  order  to 
establish  and  confirm  their  relationship. 

The  rule  would,  however,  impose  a 
number  of  responsibilities  on  PHAs  that 
are  designed  to  ensure  that  they  support 
resident  management  and  seriously 
negotiate  with  resident  management 
corporations  seeking  to  enter  into  a 
management  contract  with  the  PHA. 
Specifically,  the  rule  would  provide  that 
PHAs  shall  be  supportive  of  resident 
interest  in  forming  a  resident 
management  corporation,  and  shall 
work  with  residents  to  determine  the 
feasibility  of  resident  management.  The 
rule  would  also  provide  that  PHAs  give 
full  and  serious  consideration  to 
resident  management  corporations 
seeking  to  enter  into  a  management 


contract  with  the  PHA.  PHAs  would  be 
prohibited  from  arbitrarily  or 
capriciously  refusing  to  negotiate  with 
resident  management  corporations 
seeking  to  contract  to  provide 
management  services.  The  PHA  would 
have  to  document  appropriately  the 
reasons  for  rejecting  any  management 
contract  offer  from  the  corporation,  and 
would  have  to  make  these  reasons 
available  to  the  corporation.  (The 
Department  proposes  to  apply  these 
PHA  duties  to  resident  management 
under  both  Subparts  C  and  D.) 

An  informal  appeals  process  to  HUD 
is  proposed  in  §  964.9,  under  which  the 
Department  would  seek,  through 
conciliation  with  the  resident 
management  corporation  and  the  PHA, 
to  arrange  for  resumption  of 
negotiations  that  have  been 
unsuccessful  and  to  encourage  the 
ultimate  adoption  of  a  resident 
management  contract.  Where  HUD 
believes  that  a  PHA  is  not  negotiating  in 
good  faith,  the  rule  would  permit  the 
Department  to  require  negotiations,  or 
their  resumption. 

The  Department  has  provided  no 
process  under  which  HUD  compel  the 
parties  to  enter  into  a  contract,  although 
HUD  recognizes  that  there  is  concern 
among  tenant  management  support 
groups  that  some  PHAs  may  resist 
resident  management.  The  Department 
does  not  believe  that  the  statute  requires 
that  PHAs  enter  into  contracts  under 
such  'impulsion,  and  accordingly  the 
rule  a,  iches  the  issue  on  the  basis  of 
establish,  instead,  a  “duty  to 
bargain."  Pl  lie  comment  is  invited 
concerning  tfc  appropriate  HUD  role  in 
resolving  contract  impasses  associated 
with  resident  management  proposals. 

ft  Responsibilities  Relating  to  Tenant 
Selection 

While  the  rule  proposes  to  leave  as 
much  as  possible  to  PHA  and  resident 
management  corporation  discretion  in 
formulating  the  nature  of  their 
relationship,  the  Department  is 
proposing  revisions  to  §  964.29  that  are 
intended  to  set  out  minimum  standards 
regarding  the  functions  to  be  assumed 
under  the  contract  by  the  resident 
management  corporation — especially  as 
those  functions  relate  to  tenant  selection 
concerns. 

The  rule  proposes  to  permit  a  resident 
management  corporation  to  contract 
with  the  PHA  to  conduct  tenant 
eligibility  determinations,  which 
includes  only  determining  the  number  of 
persons  in  the  household  and  the 
amount  of  family  income.  (The  resident 
management  corporation  may  also 
perform  income  verification.)  These 
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functions  are  identified  in  the  statute  as 
possible  functions  of  the  corporation. 
However,  in  accordance  with  equal 
opportunity  requirements  and  HUD 
regulations  on  tenant  selection  and 
preferences  for  certain  classes  of 
applicants,  tenant  applications  must 
feed  into  one  community-wide  waiting 
list.  For  this  reason,  HUD  expects  that 
the  resident  management  corporation 
usually  would  not  be  performing  these 
functions  for  its  own  potential  tenants, 
but  rather  would  be  assisting  the  PHA 
with  the  community-wide  list.  In 
addition,  the  resident  management 
corporation  could  arrange  by  contract  to 
screen  prospective  tenants  referred  to  it 
by  the  PHA  for  residence  in  the  tenant- 
managed  project.  The  standards  for  such 
screening  would  have  to  be  included  in 
the  resident  management  contract  and 
would  have  to  be  consistent  with  civil 
rights  requirements.  The  resident 
management  corporation's 
recommendations  as  to  the  suitability  of 
an  applicant  would  be  required  to  be 
accepted  by  the  PHA,  unless  the  PHA 
determined  that  favorable  action  on  a 
recommendation  would  be  inconsistent 
with  applicable  laws.  Exercise  by  the 
PHA  of  the  final  decision  on  these 
matters  is  necessary  to  assure 
consistent  application  of  civil  rights 
requirements. 

7.  Comprehensive  Improvement 
Assistance 

Section  20  provides  that  HUD  may 
enter  into  a  contract  with  the  PHA  to 
provide  comprehensive  improvement 
assistance  under  24  CFR  Part  968  (CIAP) 
to  modernize  a  project  managed  by  a 
resident  management  corporation  under 
this  subpart.  If  the  entirety  of 
modernization  activity  (including  the 
planning  and  architectural  design  of  the 
rehabilitation)  is  administered  by  the 
resident  management  corporation,  the 
PHA  would  not  be  permitted  to  retain, 
for  any  administrative  or  other  reason, 
any  portion  of  the  CIAP  assistance 
provided,  unless  the  PHA  and  the 
resident  management  corporation 
provide  otherwise  by  contract.  The 
resident  management  corporation  and 
the  PHA  could,  for  example,  through 
mutual  agreement,  provide  funds  to  the 
PHA  for  supervision  or  auditing  of  the 
CIAP  project. 

The  proposed  rule  contains  these 
provisions  without  substantive  change. 
However,  in  recognition  that  PHAs  will 
continue  to  have  responsibility  for  CIAP 
application  processes,  and  that  CIAP 
activity  may  well  include  resident- 
managed  projects,  the  proposed  rule 
adds  a  new  paragraph  (d)  to  §  964.33, 
requiring  PHA  consultation  with  the 
corporation  during  any  assessment  of 


PHA-wide  modernization  needs. 

Evidence  of  this  required  consultation 
must  be  included  as  part  of  the  CIAP 
submission  to  HUD. 

8.  Operating  Subsidy,  Preparation  of 
Operating  Budget,  Operating  Reserves 
and  Retention  of  Excess  Revenues 

The  proposed  rule  contains 
instructions  for  calculating  operating 
subsidy  that  differ  from  those  contained 
in  Part  990.  The  Department  intends  to 
make  any  necessary  conforming 
amendments  to  Part  990  when  this 
proposed  rule  is  made  final.  The  terms 
of  support  for  the  corporation-managed 
project  will  be  reflected  in  an 
amendment  to  the  Annual  Contributions 
Contract  (ACC)  between  HUD  and  the 
PHA,  so  that  the  statutory  directives  for 
the  provision  of  subsidy  to  these 
projects  can  be  more  easily 
accomplished. 

As  noted  above,  the  PHA  and  the 
tenant  council  would  have  considerable 
latitude  in  determining  what  constitutes 
a  “project”  for  resident  management 
purposes. 

Operating  subsidy  will  be  calculated 
separately  for  projects  managed  by  a 
resident  management  corporation.  In 
order  to  ensure  that  tenant-managed 
projects  will  receive  income  sufficient  to 
maintain  the  level  of  expenditures 
supported  by  operating  subsidy  and  by 
rents  and  income  from  the  low-rent 
housing  program  that  was  available  in 
the  year  preceding  management  by  the 
resident  management  corporation,  the 
operating  subsidy  for  the  resident 
management  corporation  will  be 
calculated  as  an  amount  sufficient  to 
cover  any  gap  between  such  income  and 
total  allowable  expenses  recognized 
under  Part  990.  This  will  be 
accomplished  by  setting  an  Allowable 
Expense  Level  based  on  the  actual  non¬ 
utility  expenses  for  the  project  in  the 
fiscal  year  immediately  preceding  the 
institution  of  tenant  management  under 
Subpart  D.  Any  project  expenditures 
funded  from  a  source  of  income  other 
than  operating  subsidies  or  income 
generated  by  the  locally  owned  public 
housing  program  will  be  excluded  from 
the  subsidy  calculation.  The  expenses 
must  represent  a  normal  year’s 
expenditures  for  the  project,  and 
documentation  of  this  expense  level 
must  be  presented  with  the  project 
budget  and  approved  by  HUD.  The 
utility  expense  level  for  the  resident 
management  corporation  project  will  be 
computed  in  accordance  with  Part  990. 
Utility  expenses  are  estimated 
separately  under  rules  that  set 
consumptior  at  the  average  of  a  prior 
three-year  period.  HUD  will  reimburse 
projects  for  increased  costs  associated 


with  changes  in  utility  rates,  and  will 
share  in  cost  increases  and  savings 
attributable  to  changes  in  consumption. 

(a)  Income  Estimate 

To  allow  the  resident-managed 
project  to  retain  income  generated  that 
exceeds  the  income  estimated,  the 
definition  of  "income”  used  in  the 
calculation  of  operating  subsidy  will  be 
modified  as  follows: 

(1)  dwelling  rental  income  will  be 
estimated  based  on  the  rent  roll  of  the 
project  immediately  preceding 
management  under  Subpart  D,  increased 
by  the  estimate  of  inflation  of  tenant 
income  used  in  calculating  PFS  subsidy. 
Any  increases  above  this  assumption 
would  be  treated  as  “income  generated” 
by  the  corporation.  Normally,  this 
assumption  is  six  percent  per  year, 
resulting  in  a  PFS  change  factor  of  1.03 
applies  to  the  rent  roll.  For  projects 
under  management  contract,  the  six 
percent  increase  will  be  applied  to  the 
rent  roll  immediately  before  assumption 
of  management  responsibility  by  the 
corporation.  In  the  first  year,  this  rent 
roll  will  be  multiplied  by  the  PFS  change 
factor  of  1.03.  This  assumes  a  six 
percent  increase  from  the  rent  roll  at  the 
beginning  of  the  year  to  the  rent  roll  at 
the  end  of  the  year — an  average 
increase  of  three  percent.  In  subsequent 
years,  dwelling  rental  income  will  be 
estimated  by  multiplying  the  previous 
year’s  estimate  by  1.06. 

(2)  Any  increased  income  directly 
related  to  activities  by  the  resident 
management  corporation,  or  facilities 
operated  by  the  resident  management 
corporation,  will  be  excluded  from  the 
estimate  of  other  income. 

(3)  Any  reduction  in  the  subsidy  of  a 
PHA  that  occurs  as  a  result  of  fraud, 
waste,  or  mismanagement  by  the  PHA 
shall  not  affect  the  subsidy  calculation 
for  the  resident  management 
corporation  project. 

By  establishing  a  resident 
management  corporation  project-level 
subsidy  calculation,  this  rule  establishes 
a  predictable  level  of  funding  for  the 
resident  management  corporation 
project  that  is  responsive  to  inflation  in 
utility  and  non-utility  expenses  and  is 
independent  of  circumstances  affecting 
other  projects  in  the  PHA.  Subsidy  will 
make  up  the  gap  between  income  and 
allowable  expense  levels.  Any 
decreases  in  PHA  income  due  to  rent 
rolls,  occupancy  rates,  or  utility 
consumption  levels,  or  utility  rates  in 
other  projects,  will  have  absolutely  no 
effect  on  the  income  level  of  the  resident 
management  corporation  project. 
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(b)  Preparation  of  Operating  Budget 

The  resident  management  corporation 
and  the  PHA  shall  submit  a  separate 
operating  budget  for  the  project 
managed  by  the  resident  management 
corporation  to  HUD  for  approval, 
including  the  calculation  of  operating 
subsidy  eligibility.  This  budget  will 
reflect  all  project  expenditures,  and  will 
identify  which  expenditures  are  related 
to  responsibilities  of  the  resident 
management  corporation  and  which  are 
related  to  functions  which  continue  to 
be  performed  by  the  PHA.  The  proposed 
rule  would  exclude  the  provision  of 
technical  assistance  by  the  PHA  to  the 
resident  management  corporation  from 
the  operating  budget  developed  for  the 
project. 

(c)  Operating  Reserves 

If  the  resident  management 
corporation  is  responsible  for 
maintenance  functions  in  the  project,  the 
PHA  and  the  resident  management 
corporation  may  provide  in  the  contract 
for  the  establishment  of  a  separate 
operating  reserve  for  the  resident 
management  corporation  project. 

Each  project  or  part  of  a  project  which 
is  operating  in  accordance  with  an  ACC 
amendment  relating  to  this  subpart,  may 
have  established  a  sub-account  of  the 
operating  reserve  of  the  host  PHA.  The 
amount  of  the  reserve  made  available  to 
projects  under  the  subpart  will  not 
exceed  the  per  unit  cash  amount 
available  in  the  PHA  fiscal  year 
preceding  implementation,  multiplied  by 
the  number  of  units  in  the  project 
operated  in  accordance  with  the 
provisions  of  this  subpart. 

The  use  of  the  reserve  will  be  subject 
to  all  administrative  procedures 
applicable  to  the  conventionally  owned 
public  housing  program.  Any 
expenditures  of  funds  from  the  reserve 
will  be  for  eligible  expenditures  which 
are  incorporated  into  an  operating 
budget  which  is  subject  to  approval  by 
HUD. 

Investment  of  funds  held  in  the 
reserve  will  be  in  accordance  with  the 
provisions  of  Chapter  4  of  the  Financial 
Management  Handbook,  7470.1  REV, 
and  such  interest  as  is  generated  will  be 
included  in  the  calculation  of  operating 
subsidy  in  accordance  with  24  CFR  Part 
990. 

(d)  Retention  of  Excess  Revenues 

Section  20  provides  that  any  income 
generated  by  a  resident  management 
corporation  that  exceeds  the  income 
estimated  for  the  income  category  in  the 
management  contract  under  item  (a), 
must  be  excluded  in  subsequent  years  in 
calculating: 


(i)  The  operating  subsidy  provided  to 
a  PHA  under  Part  990: 

(ii)  The  funds  provided  by  the  PHA  to 
the  resident  management  corporation. 

This  change  in  the  definition  of 
income  used  to  calculate  operating 
subsidy  allows  the  resident  management 
corporation  to  retain  excess  revenues. 

(e)  Use  of  Retained  Revenues 

Section  20  requires  that  any  revenues 
retained  by  a  resident  management 
corporation  under  item  (d)  may  only  be 
used  for  purposes  of:  (i)  Improving  the 
maintenance  and  operating  of  the 
project,  (ii)  establishing  business 
enterprises  that  employ  residents  of 
public  housing,  or  (iii)  acquiring 
additional  dwelling  units  for  lower 
income  families. 

Resident  management  corporations 
will,  under  this  rule,  be  receiving  grant 
funds  (operating  subsidy)  through  the 
PHAs  and  will  be  managing  other 
project  income.  Accordingly,  they  will 
be  subject  to  OMB  financial 
management  controls  applicable  to 
entities  responsible  for  the  expenditure 
of  Federal  funds.  The  final  rule  in  this 
proceeding  will  include  provisions 
setting  out  the  obligation  of  resident 
management  corporations  to  comply 
with  OMB  financial  management 
requirements — either  requirements 
identical  to  those  applied  to  PHAs,  or 
the  requirements  made  applicable  to 
nonprofit  organizations  under  OMB 
Circulars  A-110,  “Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  other 
Nonprofit  Organizations”  and  A-122, 
“Cost  Principles  for  Nonprofit 
Organizations".  Public  comment  is 
invited  concerning  the  appropriate 
means  of  regulating  resident 
management  corporation  financial 
management  practices. 

9.  Waiver  of  HUD  Requirements 

(a)  Waiver  Conditions 

Section  20  provides  that  upon  the  joint 
request  of  a  resident  management 
corporation  and  the  PHA,  HUD  may 
waive  any  requirement  that  HUD  has 
established  and  that  is  not  required  by 
law,  if  HUD  determines,  after 
consultation  with  the  PHA,  (1)  that  the 
requirement  unnecessarily:  (i)  Increases 
the  costs  to  the  project  or  (ii)  restricts 
the  income  of  the  project  and  (2)  that  the 
waiver  would  be  consistent  with  the 
management  contract  and  any 
applicable  collective  bargaining 
agreement.  Section  964.52  provides  that 
any  waiver  granted  to  a  resident 
management  corporation  under  this 
section  will  apply  as  well  to  the  PHA  to 
the  extent  the  waiver  affects  the  PHA’s 


remaining  responsibilities  relating  to  the 
corporation’s  project. 

(b)  Notice  and  Opportunity  for  Comment 

Section  20  permits  HUD  to  grant  a 
waiver  only  after  notice  is  provided  to 
the  residents  whom  the  waiver  would 
affect  and  the  residents  are  given  at 
least  30  days  to  comment.  The  proposed 
rule  would  provide  that  the  PHA  serve 
this  notice  by  any  or  all  of  the  following 
means,  as  HUD  determines  appropriate: 

(1)  First  class  mail  addressed  to  each 
affected  resident. 

(2)  Delivery  to  the  unit  of  each 
affected  resident. 

(3)  In  the  case  of  high-rise  buildings, 
posting  in  one  or  more  conspicuous 
locations  in  any  building  in  which 
affected  residents  live. 

(c)  Role  of  PHAs  and  Resident 
Management  Corporations 

The  proposed  rule  would  specify  the 
following  role  for  PHAs  and  resident 
management  corporations  in  the  waiver 
process:  All  resident  comments  would 
have  to  be  sent  to  the  PHA.  The  PHA 
would  summarize  the  comments, 
prepare  (at  its  option)  a  recommended 
response  to  the  comments,  and  provide 
the  resident  management  corporation 
with  the  opportunity  to  prepare  a 
recommended  response  to  the 
comments.  The  PHA  would  have  to  send 
to  HUD  all  the  tenant  comments 
received,  along  with  the 
recommendations  (if  any)  of  the  PHA 
and  the  resident  management 
corporation. 

The  PHA  would  be  required  to  carry 
out  such  responsibilities  with  respect  to 
the  determination  of  whether  to  grant  a 
waiver  as  HUD  may  prescribe  in 
administrative  instructions.  (These 
responsibilities  will  include  both  the 
initial  and  later  service  of  notice  on 
affected  tenants.) 

(d)  Action  on  Resident  Comments 

HUD  would  give  careful  consideration 
to  all  resident  comments  received  within 
the  comment  period,  and  would  require 
the  PHA  to  serve  written  notice  of 
HUD's  final  decision  on  the  proposed 
waiver,  including  written  responses  to 
the  resident  comments,  in  the  same 
manner  and  upon  the  same  resident 
population  as  the  original  notice  was 
served. 

(e)  Waiver  to  Permit  Employment 

Upon  the  request  of  a  resident 
management  corporation,  HUD  may, 
subject  to  the  terms  and  procedures  of 
applicable  collective  bargaining 
agreements,  permit  residents  of  the 
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project  to  volunteer  a  portion  of  their 
labor. 

(f)  Exceptions 

HUD  may  not  waive  any  regulatory  or 
other  requirement  under  paragraph  (a) 
of  this  section  with  respect  to:  (1) 

Income  eligibility  for  purposes  of 
§§  913.104  and  913.105  of  this  Chapter, 

(2)  rental  payments  under  §  913.107  of 
this  Chapter,  (3)  tenant  or  applicant 
protections  under  this  Chapter,  (4) 
employee  organizing  rights,  or  (5)  the 
rights  of  employees  under  collective 
bargaining  agreements. 

10.  Technical  Assistance 

Section  20  requires  HUD  to  provide 
financial  assistance  to  PHAs,  within 
prescribed  funding  limitations,  for  the 
use  of  resident  management 
corporations  or  resident  councils  that 
obtain,  by  contract  or  otherwise, 
technical  assistance  for  the  development 
of  resident  management  entities.  Eligible 
activities  would  include  the  formation  of 
resident  management  entities;  the 
development  of  the  management 
capability  of  newly  formed  or  existing 
entities;  identification  of  the  social 
support  needs  of  residents  of  projects, 
and  the  securing  of  this  support; 
preparing  feasibility  studies  of  activities 
to  be  undertaken  by  the  resident 
organization;  obtaining  information  from 
the  communities  which  have  existing 
resident  organizations  to  learn  about 
their  experiences;  training  residents  for 
participation  and  leadership  in  the 
resident  organization;  obtaining  legal 
assistance  in  incorporating  resident 
organizations;  preparing  by-laws  and 
drafting  corporate  charters;  developing 
performance  standards  and  assessment 
procedures  to  measure  success  of 
resident  participation;  assistance  in 
acquiring  surety  bonding  and  insurance; 
designing  and  implementing  financial 
management  systems  that  include 
budgeting,  accounting,  and  auditing; 
developing  and  implementing  a  long- 
range  planning  system;  assessing 
potential  impacts  and  benefits  of 
resident  management  and  identifying 
management  functions  or  tasks  to  be 
contracted;  and  advice  in  developing 
and  negotiating  management  contracts 
and  related  monitoring  and  management 
procedures.  Technical  assistance  may 
not  exceed  $100,000  with  respect  to  any 
project,  and  is  subject  to  limitations  on 
available  funding.  In  determining  the 
size  of  technical  assistance  grants,  HUD 
will  take  into  consideration  the  size  of 
the  resident-managed  project  and  the 
anticipated  complexity  of  the  proposed 
change  to  resident  management. 


11.  Audit 

Section  20  requires  that  the  books  and 
records  of  a  resident  management 
corporation  managing  a  public  housing 
project  be  audited  annually  by  a 
certified  public  accountant,  and  that  a 
written  report  of  each  audit  be  sent  to 
HUD  and  the  PHA.  The  proposed  rule 
contains  this  provision,  with  language 
indicating  that  the  books  and  records  of 
the  corporation  would  also  be  subject  to 
all  applicable  Federal  statutory  and 
other  requirements. 

12.  Additional  Waivers 

HUD  is  required  by  section  20  to 
submit  to  the  Congress  by  August  5, 

1988  a  report  identifying  any  provisions 
of  Federal  law  that  should  be  waived  to 
carry  out  the  provisions  of  this  Part. 
PHAs,  tenant  organizations,  resident 
management  corporations,  and  other 
interested  parties  are  encouraged  to 
include  in  their  comments  to  the  Rules 
Docket  Clerk  on  this  proposed  rule  any 
statutory  or  non-statutory  provisions 
that  should  be  considered  as  candidates 
for  waiver,  with  an  explanation  of  how 
the  provision  conflicts  with  the  optimum 
execution  of  section  20. 

Relationship  Between  Section  20  and 
Existing  24  CFR  Part  964 

As  noted  earlier,  24  CFR  Part  964 
contains  the  Department’s  regulations 
for  tenant  participation  and 
management  in  public  housing,  as  they 
were  written  before  passage  of  the  1987 
Act.  Section  20  was  written  to  provide 
additional  rights  and  responsibilities  for 
resident  management  corporations 
seeking  to  manage  public  housing 
projects.  Section  20  does  not  eliminate 
the  other,  more  generally  applicable 
responsibilities  previously  set  out  in 
Part  964,  Subpart  C. 

Specifically,  Subpart  C  of  Part  964 
contains  the  Department’s  current  (pre- 
1987  Act)  policies,  procedures,  and 
requirements  for  tenant  management  of 
public  housing.  The  basic  program 
design  of  Subpart  C  is  similar  to  that 
established  in  section  20:  Public  housing 
tenants  must  form  a  tenant  management 
corporation  that  will  enter  into  a 
management  contract  with  the  PHA, 
establishing  the  respective  management 
rights  and  responsibilities  in  connection 
with  the  project  that  will  be  carried  out 
by  the  PHA  and  the  corporation. 

Subpart  C  also  contains  provisions  that 
are  not  contained  in  section  20, 
discussing  the  scope  and  contents  of  the 
management  contract,  the  continued 
responsibility  of  the  PHA  to  HUD  after  a 
mangement  contract  is  in  place,  and 
permissible  PHA  financial  support  for 
tenant  management  corporations. 


The  Department  proposes  to 
implement  section  20  of  the  1937  Act  as 
a  new  Subpart  D  to  Part  964.  Existing 
Subpart  B  would  be  retained  without 
substantive  change,  thereby  applying  its 
tenant  participation  provisions  both  to 
public  housing  tenants  and  tenant 
organizations  under  Subpart  C  and 
public  housing  residents  and  resident 
councils  under  proposed  Subpart  D. 
Subpart  B  contains  basic  provisions 
designed  to  improve  communication 
between  PHAs  and  their  tenants,  and  to 
enhance  tenant  understanding  of,  and 
participation  in,  issues  that  affect  their 
projects.  These  features  are  beneficial  to 
all  tenant/PHA  relationships, 
irrespective  of  whether  the  tenants  are 
represented  by  a  tenant  organization 
(resident  council),  or  a  tenant  (resident) 
management  corporation  under  Subpart 
C  or  D. 

The  tenant  participation  provisions  of 
Subpart  B  would  apply  to  resident 
management  activities  under  Subpart  D. 
Among  other  things,  a  resident  council 
that  proposes  to  form  a  resident 
management  corporation  to  assume 
management  responsibilities  under  that 
Supart  D  would  have  to  meet  the 
requirements  for  a  tenant  organization 
under  Subpart  B. 

Subpart  C  would  retain  its  existing 
substance,  except  that  a  number  of 
section  20's  provision,  as  described 
above,  would  be  added  to  that  Subpart. 
Under  the  proposed  revisions  to  Part 
964,  Subpart  C  would  apply  to  tenant 
(resident)  management  under  both 
Subparts  C  and  D.  Subpart  D  would 
contain  the  special  features  of  section  20 
of  the  1937  Act,  and  would  be  available 
for  PHAs  and  resident  management 
corporations  that  wish  to  proceed  under 
section  20. 

Section  20  provides  only  a  "bare 
bones”  recitation  of  the  requirements  for 
establishing  a  resident  management 
corporation:  It  must  be  approved  by  a 
resident  council  and  be  a  non-profit 
corporation  whose  sole  voting  members 
are  the  tenants  of  the  project  or  projects 
it  represents.  The  Department  proposes 
that  resident  management  corporations 
under  Subpart  D  meet  the  requirements 
for  tenant  management  corporations 
under  Subpart  C  as  well.  These  include 
such  essential  provisions  as  requiring 
the  activities  and  expenditures  of  the 
corporation  to  be  consistent  with 
Federal,  State,  and  local  law  and  the 
ACC;  the  corporation  to  submit  annual 
budgets  for  PHA  approval;  and  the  PHA 
to  conduct  annual  performance  reviews 
of  the  corporation. 

PHAs  and  tenant  management 
corporations  (resident  management 
corporations)  that  enter  into 
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management  contracts  under  either 
Subpart  C  or  D — including  tenant 
management  corporations  that  have 
entered  into  such  contracts  under 
Subpart  C  before  the  effective  date  of 
this  rule — could  elect  to  switch  to  the 
tenant  (resident)  management 
provisions  of  the  other  subpart.  Subject 
to  the  resident  council’s  decision  to 
establish  a  resident  management 
corporation  under  Subpart  D,  a 
corporation  so  established  will  alone 
determine  whether  to  seek  to  become  a 
resident  management  corporation  under 
the  new  option  provided  by  section  20. 
The  responsibilities  of  the  corporation 
would  be  subject  to  terms  and 
conditions  negotiated  with  the  PHA, 
consistent  with  the  ACC  and  applicable 
laws  and  regulations.  The  PHA  and  the 
corporation  would  be  required  to  enter 
into  a  new  or  amended  contract  meeting 
the  additional  requirements  of  Subpart 
D.  If  the  switch  is  from  Subpart  D,  it 
must  be  subject  to  such  agreement 
between  the  PHA  and  the  corporation  as 
may  be  necessary  to  ensure  that 
revenues  which  have  been  retained 
under  §  964.49(d)  are  used  for  the 
purposes  specified  in  section  20  of  the 
1937  Act. 

Findings  and  Certifications 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 
10276,  451  Seventh  Street  SW.. 
Washington,  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not:  (1)  Have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601),  HUD 
certifies  that  *.his  rule  does  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  would  add  a  new  resident 
management  option  for  public  housing 
residents.  Although  the  rule  may  have 
some  effect  on  small  entities — both 
PHAs  and  resident  management 
corporations — its  economic  effect  on 
them  would  be  slight. 

This  rule  was  not  listed  in  the 
Department’s  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1988 
(53  FR  13854)  pursuant  to  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  rule  number  for  this 
rule  program  number  14.850. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  OMB  control  number.  The 
OMB  control  number,  when  assigned, 
will  be  announced  in  the  Federal 
Register. 

List  of  Subjects  in  24  CFR  Part  964 

Public  and  Indian  housing. 

Accordingly,  24  CFR  Part  964  would 
be  amended  as  follows: 

PART  964— TENANT  PARTICIPATION 
AND  MANAGEMENT  IN  PUBLIC 
HOUSING 

1.  The  authority  citation  for  Part  964 
would  be  revised  to  read  as  follows: 

Authority:  Secs.  6. 9, 14.  20,  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437d,  1437g, 
14371, 1437r);  sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

2.  In  §  964.3.  paragraph  (b)  would  be 
revised,  and  new  paragraphs  (c),  (d). 
and  (e)  would  be  added,  to  read  as 
follows: 

§  964.3  Applicability  and  scope. 

***** 

(b)  Subpart  B  of  this  part  contains 
HUD's  policies,  procedures,  and 
requirements  for  the  participation  of 
public  housing  tenants  in  public  housing 
management.  These  policies, 
procedures,  and  requirements  apply  to 
all  tenant  participation  under  this  part. 

(c) (1)  Subpart  C  of  this  part  contains 
HUD’s  policies,  procedures,  and 
requirements  for  tenant  management  of 
public  housing  under  that  subpart. 
Subpart  C  also  applies  to  resident 


management  of  public  housing  under 
Subpart  D  of  this  part. 

(2)  Subpart  C  of  this  part  is  not 
intended  to  negate  any  pre-existing 
arrangements  between  a  PHA  and  a 
tenant  organization  or  tenant 
management  corporation.  Current  tenant 
management  contracts  that  do  not  meet 
the  requirements  of  Subpart  C  need  not 
be  modified  until  the  first  renewal  on  or 
after  March  2, 1987. 

(d)(1)  Subpart  D  of  this  part  contains 
HUD’s  policies,  procedures,  and 
requirements  for  resident  management 
of  public  housing  under  section  20  of  the 
United  States  Housing  Act  of  1937.  As 
provided  by  paragraph  (c)(1)  of  this 
section,  the  policies,  procedures,  and 
requirements  of  Subpart  C  of  this  part 
apply  to  resident  management  under 
Subpart  D.  Subpart  D  contains  policies, 
procedures,  and  requirements,  in 
addition  to  those  specified  in  Subpart  C, 
that  are  required  under  section  20  of  that 
Act. 

(2)  The  provisions  of  Subpart  D  of  this 
part  apply  only  to  PHAs  and  resident 
management  corporations  that  elect,  in 
accordance  with  HUD’s  administrative 
instructions,  to  adopt  them.  If  this 
election  is  made,  the  resident 
management  involved  will  be  governed 
by  the  provisions  of  Subpart  D.  In  all 
other  cases,  the  management  involved 
will  be  governed  by  the  provisions  of 
Subpart  C  of  this  part. 

(3)  PHAs  and  tenant  management 
corporations  or  resident  management 
corporations  that  have  entered  into 
management  contracts  under  either 
Subpart  C  or  D  of  this  part,  including 
tenant  management  corporations  that 
have  entered  into  such  contracts  under 
Subpart  C  before  [insert  effective  date 
of  this  rule],  may  elect  to  enter  into 
management  contracts  under  the  other 
subpart.  This  election  will  be  subject  to 
such  terms  and  conditions  as  the  PHA 
and  the  corporation  may  decide, 
consistent  with  the  ACC  and  applicable 
laws  and  regulations.  If  this  election 
involves  a  change  from  Subpart  D  to 
Subpart  C,  it  must  be  subject  to  such 
agreement  between  the  PHA  and  the 
corporation  as  may  be  necessary  to 
ensure  the  use  of  retained  revenues 
under  §  964.49(d)  for  the  purposes 
specified  in  §  964.49(e). 

(4)  Subpart  D  of  this  part  is  designed 
to  encourage  increased  resident 
management  of  public  housing,  as  a 
means  of  improving  existing  living 
conditions  in  public  housing,  by 
providing  increased  flexibility  for  public 
housing  resident  management  by: 

(i)  Permitting  the  retention,  and  use 
for  certain  purposes,  of  any  income 
generated  by  a  resident  management 
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corporation  in  excess  of  estimated 
project  income;  and 

(ii)  Providing  funding  for  technical 
assistance  to  promote  the  formation  and 
development  of  tenant  management 
entitles. 

(e)  A  number  of  similar  terms  are  used 
throughout  this  part,  such  as  “tenant” 
and  “resident,"  "tenant  management 
corporation”  and  “resident  management 
corporation,”  “tenant  management”  and 
“resident  management,”  and  "tenant 
organization”  and  “resident  council.” 
These  terms  are  not  intended  to  denote 
different  meanings,  and  may  be  used 
interchangeably.  They  merely  reflect  the 
difference  in  terminology  between  the 
provisions  of  this  part  before  the 
addition  of  Subpart  D  to  this  part,  and 
section  20  of  the  United  States  Housing 
Act  of  1937,  as  implemented  in  Subpart 
D. 

3.  Section  964.5  would  be  revised  to 
read  as  follows: 

§  964.5  Relation  to  other  requirements. 

(a)  Subparts  B  and  C  of  this  part  are 
intended  to  be  consistent  with  the 
regulations  in  other  parts  of  this  chapter 
regarding  tenant  participation  in  specific 
aspects  of  public  housing  management. 
To  the  extent  any  provision  in  these 
subparts  conflicts  with  any  regulatory 
requirement  related  to  tenant 
participation  in  any  other  part  in  this 
chapter,  the  other  provision  controls. 
Subparts  B  and  C  are  generally 
consistent  with  previous  HUD 
instructions  and  guidelines  on  various 
aspects  of  tenant  participation  in  the 
management  of  public  housing.  To  the 
extent  that  Subparts  B  and  C  conflict 
with  previous  guidelines  or  instructions 
(other  than  those  involving  regulatory 
requirements),  the  provisions  of  those 
subparts  control. 

(b)  Subpart  D  of  this  part  contains  a 
resident  management  program  that  was 
established  by  section  122  of  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L.  100-242,  approved 
February  5, 1988).  This  subpart  is 
independent  of  regulations  in  other  parts 
of  this  chapter,  as  well  as  other  HUD 
instructions  or  guidelines  under  those 
regulations,  with  respect  to  resident 
participation  in  the  management  of 
public  housing. 

4.  In  §  964.7,  the  definitions  of  ‘Tenant 
Management”,  ‘Tenant  Management 
Corporation”,  and  ‘Tenant 
Organization”  would  be  deleted;  the 
definitions  of  “Annual  Contributions 
Contract  (ACC)”  and  “Management 
Contract”  would  be  revised;  and  new 
definitions  of  "Project”,  ‘Tenant 
Management  or  Resident  Management”, 
“Tenant  Management  Corporation  or 
Resident  Management  Corporation”, 


and  “Tenant  Organization  or  Resident 
Council”  would  be  added  in 
alphabetical  order,  to  read  as  follows: 

§964.7  Definitions. 

Annual  Contributions  Contract  (ACC). 
A  contract  (in  the  form  prescribed  by 
HUD)  under  which  (a)  HUD  agrees  to 
provide  financial  assistance,  and  the 
PHA  agrees  to  comply  with  HUD 
requirements  for  the  development  and 
operation  of  the  public  housing  project. 
***** 

Management  contract.  A  written 
agreement  between  (a)  a  tenant 
management  corporation  and  a  PHA,  as 
provided  by  §  964.29  of  Subpart  C  of  this 
part,  or  (b)  a  resident  management 
corporation  and  a  PHA,  as  provided  by 
§  964.43  of  Subpart  D  of  this  part. 

Project.  Includes  any  of  the  following 
that  meet  the  requirements  of  this  part: 

(a)  One  or  more  contiguous  buildings. 

(b)  An  area  of  contiguous  row  houses. 

(c)  Scattered  site  buildings. 
***** 

Tenant  management  or  resident  . . 

management Tire  performance  of  one  or 
more  management  activities  for  one  or 
more  projects  by  a  tenant  management 
corporation  or  a  resident  management 
corporation  under  a  management 
contract  with  the  PHA. 

Tenant  management  corporation  or 
resident  management  corporation.  The 
entity  that  proposes  to  enter  into,  or 
enters  into,  a  management  contract  with 
a  PHA  under  Subpart  C  or  Subpart  D, 
respectively,  of  this  part.  The 
corporation  must  have  each  of  the 
following  characteristics: 

(a)  It  must  be  a  non-profit 
organization  that  is  incorporated  under 
the  laws  of  the  State  in  which  it  is 
located. 

(b)  It  may  be  established  by  more 
than  one  tenant  organization  or  resident 
council,  so  long  as  each  such 
organization  or  council:  (1)  Approves  the 
establishment  of  the  corporation  and  (2) 
has  representation  on  the  Board  of 
Directors  of  the  corporation. 

(c)  It  must  have  an  elected  Board  of 
Directors. 

(d)  Its  by-laws  must  require  the  Board 
of  Directors  to  include  representatives 
of  each  tenant  organization  or  resident 
cour  '  involved  in  establishing  the 
corf  ition. 

(e)  Its  voting  members  must  be 
tenants  of  the  project  or  projects  it 
manages. 

(f)  It  must  be  approved  by  the  tenant 
organization  or  the  resident  council.  If 
there  is  no  organization  or  council,  a 
majority  of  the  households  of  the  project 
must  approve  the  establishment  of  such 
an  organization  to  determine  the 


feasibility  of  establishing  a  corporation 
to  manage  the  project. 

(g)  It  may  serve  as  both  the  tenant 
management  corporation  (or  the 
resident  management  corporation)  and 
the  tenant  organization  (or  the  resident 
council),  so  long  as  the  corporation 
meets  the  requirements  of  this  part  for  a 
tenant  organization  or  resident  council. 

Tenant  organization  or  resident 
council.  An  incorporated  or 
unincorporated  non-profit  organization 
or  association  that  meets  each  of  the 
following  requirements: 

(a)  It  must  be  representative  of  the 
tenants  it  purports  to  represent 

(b)  It  may  represent  tenants  in  more 
than  one  project  or  in  all  of  the  projects 
of  a  PHA,  but  it  must  fairly  represent 
tenants  from  each  project  that  it 
represents. 

(c)  It  must  adopt  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis  (but  at  least 
once  every  three  years). 

(d) lt  must  have  a  democratically 
elected  governing  board.  The  voting 
membership  of  the  board  must  consist  of 
tenants  of  the  project  or  projects  that  the 
tenant  organization  or  resident  council 
represents. 

5.  Section  964.9  would  be  revised  to 
read  as  follows: 

§964.9  HUD  rote  in  activities  under  this 
part 

(a)  General.  Subject  to  the 
requirements  of  this  part  and  other 
requirements  imposed  on  PHAs  by 
statute  or  regulation,  the  form  and 
extent  of  tenant  participation  and  tenant 
management  or  resident  management 
are  local  decisions  to  be  made  by  a  PHA 
after  consultation  with  its  tenants.  HUD 
will  promote  tenant  participation  and 
tenant  and  resident  management,  and 
provide  additional  guidance,  as 
necessary  and  appropriate.  In  addition, 
HUD  will  endeavor  to  provide  technical 
assistance  in  connection  with  resident 
management  under  Subpart  D  of  this 
part,  as  provided  by  §  964.58. 

(b)  Duty  to  bargain  in  good  faith.  If  a 
PHA  refuses  to  negotiate  with  a  resident 
management  corporation,  or  after 
negotiations,  refuses  to  enter  into  a 
contract  the  corporation  may  file  an 
informal  appeal  with  HUD,  setting  out 
the  circumstances  and  providing  copies 
of  relevant  materials  evidencing  the 
corporation’s  efforts  to  negotiate  a 
contract.  HUD  may  require  the  PHA  to 
respond  with  a  report  stating  the  PHAs 
reasons  for  rejecting  the  corporation’s 
contract  offer  or  for  refusing  to 
negotiate.  Thereafter,  HUD  may  require 
the  parties  (with  or  without  direct  HUD 
participation)  to  undertake  or  to  resume 
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negotiations  on  a  contract  providing  for 
resident  management. 

6.  Part  964,  Subpart  A,  would  be 
revised  by  adding  new  §  §  964.11  and 
964.12,  to  read  as  follows: 

§  964.1 1  HUD  policy  on  tenant 
participation. 

It  is  HUD’s  policy  to  encourage  tenant 
participation  in  the  management  of 
public  housing,  as  may  be  found 
appropriate  by  PHAs  after  consultation 
with  the  tenants.  HUD  encourages  PHAs 
and  tenants  to  work  together  to 
determine  the  most  appropriate  ways  to 
foster  constructive  relationships, 
particularly  through  tenant 
organizations.  Tenant  organizations  are 
generally  the  best  vehicle  for  achieving 
effective  tenant  participation  on  a 
continuing  basis. 

§964.12  HUD  policy  on  tenant 
management  and  resident  management. 

It  is  HUD’s  policy  to  encourage  tenant 
management  where  it  is  feasible.  HUD 
encourages  PHAs,  tenants,  and  tenant 
organizations  to  explore  the  various 
functions  involved  in  project 
management  to  identify  appropriate 
opportunities  for  contracting  with  a 
tenant  management  corporation  or  a 
resident  management  corporation. 
Potential  benefits  of  tenant  management 
of  public  housing  include  improved 
quality  of  life  and  resident  satisfaction, 
and  other  social  and  economic  benefits 
to  tenants,  the  PHA,  and  HUD. 

§  964. 1 5  [  Removed  and  Reserved  ] 

7.  Section  964.15  would  be  removed 
and  reserved. 

8.  In  §  964.17,  the  introductory 
language  would  be  revised  to  read  as 
follows: 

§  964. 17  T enant  participation 
requirements. 

The  following  are  requirements  for 
implementing  HUD’s  policy  on  tenant 
participation,  as  expressed  in  §  964.11: 
***** 

9.  In  §  964.19,  paragraphs  (b)  and  (c) 
would  be  revised  to  read  as  follows: 

§  964. 19  T enant  participation  guidelines. 
***** 

(b)  A  tenant  organization  may  request 
that  it  be  recognized  as  the  official 
organization  representing  the  tenants  in 
meetings  with  the  PHA  or  with  other 
entities.  A  PHA  should  grant  formal 
recognition  of  the  tenant  organization,  if 
it  meets  the  requirements  for  such  an 
organization  specified  in  §  964.7. 

(c)  At  a  minimum,  the  PHA  and  tenant 
organization  should  put  in  writing  their 
understanding  concerning  the  elements 
of  their  relationship.  If  such  an 
agreement  includes  contracting  for  the 


tenant  organization  to  perform  any  of 
the  functions  for  which  the  PHA  is 
responsible  to  HUD  under  the  ACC,  the 
provisions  of  Subpart  C  or  Subpart  D  (as 
appropriate)  apply. 

§§  964.25  and  964.27  [Removed  and 
Reserved] 

10.  Section  964.25  would  be  removed 
and  reserved. 

11.  Section  964.27  would  be  removed 
and  reserved. 

12.  In  §  964.29,  paragraphs  (a)  through 

(d)  would  be  redesignated  as  paragraphs 

(b)  through  (e),  respectively:  new 
paragraphs  (a),  (d)(6),  (f),  and  (g)  would 
be  added:  and  the  introductory 
language,  and  newly  redesignated 
paragraphs  (b),  (c)  and  (d)(1)  would  be 
revised,  to  read  as  follows: 

§  964.29  Tenant  management 
requirements. 

The  following  requirements  apply 
when  a  PHA  and  its  tenants  are 
interested  in  providing  for  tenant 
performance  of  management  functions 
in  one  or  more  projects  under  this 
subpart. 

(a)  PHA  responsibilities.  PHAs  shall 
be  supportive  of  tenant  interest  in 
forming  a  tenant  management 
corporation,  and  shall  work  with  tenants 
to  determine  the  feasibility  of  tenant 
management.  PHAs  shall  give  full  and 
serious  consideration  to  tenant 
management  corporations  seeking  to 
enter  into  a  management  contract  with 
the  PHA  under  this  subpart.  PHAs  shall 
not  arbitrarily  or  capriciously  refuse  to 
negotiate  with  tenant  management 
corporations  seeking  to  contract  to 
provide  management  services.  PHAs 
shall  appropriately  document  their 
reasons  for  rejecting  any  management 
contract  offer  from  a  tenant 
management  corporation,  and  must 
make  the  reasons  available  to  the 
corporation. 

(b)  Tenant  management  corporation. 
Tenants  interested  in  contracting  with  a 
PHA  must  establish  a  tenant 
management  corporation  that  meets  the 
requirements  for  such  a  corporation,  as 
specified  in  §  964.7. 

(c)  Management  Contract:  scope.  (1)  A 
management  contract  between  the  PHA 
and  a  tenant  management  corporation  is 
required  for  tenant  management.  The 
PHA  and  the  corporation  may  agree  to 
the  performance  by  the  corporation  of 
any  or  all  management  functions  for 
which  the  PHA  is  responsible  to  HUD 
under  the  ACC,  and  any  other  functions 
not  inconsistent  with  the  ACC  and 
applicable  laws  and  regulations. 

(2)  The  management  contract  may 
include  specific  provisions  governing 
management  personnel:  compensation 


for  maintenance  laborers  and 
mechanics,  and  administrative 
employees,  employed  in  the  operation  of 
the  project,  except  that  the  amount  of 
this  compensation  must  meet  applicable 
labor  standard  requirements  of  Federal 
law:  rent  collection  procedures,  tenant 
income  verification:  tenant  eligibility 
determinations:  tenant  eviction:  the 
acquisition  of  supplies  and  materials; 
and  such  other  matters  as  the  PHA  and 
the  corporation  deem  appropriate,  and 
as  HUD  may  specify  in  administrative 
instructions. 

(3)  The  management  contract  may 
permit  a  tenant  management 
corporation  to  conduct  tenant  eligibility 
determinations  (the  number  of  persons 
in  the  household  and  their  income)  and 
tenant  income  verifications.  A  tenant 
management  corporation  also  may 
participate  in  the  screening  of  applicants 
and  tenant  selection  on  a  PHA-wide 
basis.  In  addition,  the  tenant 
management  corporation  may  screen 
tenants  referred  by  the  PHA  for 
residence  in  the  tenant-managed  project. 
The  tenant  management  corporation 
may  make  a  recommendation  to  the 
PHA  regarding  the  suitability  of  each 
such  applicant,  in  accordance  with 
screening  criteria  that  are  consistent 
with  HUD  guidelines  and  incorporated 
in  the  management  contract.  Standards 
for  screening  applicants  shall  be 
consistent  with  the  requirements  of  Title 
VI  of  the  Civil  Rights  Act  of  1964:  Title 
VIII  of  the  Civil  Rights  Act  of  1968;  the 
Age  Discrimination  Act:  Section  504  of 
the  Rehabilitation  Act  of  1973:  and  all 
other  applicable  civil  rights  laws  and 
executive  orders.  The  tenant 
management  corporation’s 
recommendation  on  a  specific  applicant 
shall  be  accepted  by  the  PHA  unless  the 
PHA  determines  that  action  in 
accordance  with  the  recommendation 
would  be  inconsistent  with  applicable 
laws. 

(4)  The  management  contract  must  be 
treated  as  a  contracting  out  of  services, 
and  must  be  subject  to  any  provision  of 
a  collective  bargaining  agreement 
regarding  the  contracting  out  of  services 
to  which  the  PHA  is  subject. 

(5)  Before  entering  into  a  management 
contract,  the  PHA  must  make  a  written 
determination  that  the  corporation  has 
the  capability  for  satisfactory 
performance  of  all  management 
functions  covered  by  the  contract.  The 
ACC  provisions  on  competitive  bidding 
and  prior  written  HUD  approval  of 
contracts  do  not  apply  to  the  decision  of 
a  PHA  to  contract  with  a  corporation. 

(d) - 

(1)  Tenant  management  corporation 
activities  and  expenditures  must  be 
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consistent  with  the  requirements  of 
applicable  Federal,  State,  and  local  law 
and  regulations  and  with  the  ACC  and 
PHA  policies,  including  requirements 
pertaining  to  access  to  books  and 
records,  accounting,  and  audit. 
***** 

(6)  All  activities  carried  out  pursuant 
to  the  management  contract  must  be 
conducted  in  conformity  with  Title  VI  of 
the  Civil  Rights  Act  of  1964;  Title  VIII  of 
the  Civil  Rights  Act  of  1968;  the  Age 
Discrimination  Act;  Section  504  of  the 
Rehabilitation  Act  of  1975;  and  all  other 
applicable  civil  rights  laws  and 
executive  orders.  In  addition,  the 
management  contract  must  indicate 
what  records  must  be  kept  by  the  tenant 
management  corporation  and  made 
available  to  the  PHA  and  HUD  with 
respect  to  activities  associated  with 
tenant  management. 
***** 

(f)  Bonding  and  insurance.  Before 
assuming  any  management 
responsibility  under  its  contract,  the 
tenant  management  corporation  must 
provide  fidelity  bonding  and  insurance, 
or  equivalent  protection, 

(1)  That  is  adequate  (as  determined  by 
HUD  and  the  PHA)  to  protect  HUD  and 
the  PHA  against  loss,  theft, 
embezzlement,  or  fraudulent  acts  on  the 
part  of  the  corporation  or  its  employees; 
and 

(2)  That  meets  such  other  requirements 
as  may  be  specified  by  the  PHA  and  in 
HUD’s  administrative  instructions. 

The  cost  of  such  risk  protection  may  be 
included  in  the  management  contract, 
and  paid  for  as  part  of  the  operating 
budget. 

(g)  Rights  of  families;  operation  of 
project.  If  a  tenant  management 
corporation  is  approved  by  the  tenant 
organization  representing  one  or  more 
buildings  or  an  area  of  row  houses  that 
are  part  of  a  public  housing  project  for 
purposes  of  Part  941  of  this  chapter,  the 
resident  management  program  under 
this  subpart  may  not,  as  determined  by 
the  PHA, 

(1)  Interfere  with  the  rights  of  other 
residents  of  such  project  or 

(2)  Harm  the  efficient  operation  of 
such  project. 

13.  Section  964.33  would  be  amended 
by  adding  a  new  paragraph  (d),  to  read 
as  follows: 

§  964.33  PHA  financial  support  for  tenant 
management. 

***** 

(d)  In  assessing  the  modernization 
needs  of  its  projects  for  purposes  of 
CIAP  application  (or  other  grant 
mechanisms  established  by  the  Housing 
and  Community  Development  Act  of 


1987)  under  24  CFR  Part  968,  PHAs  must 
consult  with  the  tenant  management 
corporation  with  reference  to  any 
project  managed  by  the  corporation,  in 
order  to  determine  the  modernization 
needs  of  tenant-managed  projects. 
Evidence  of  this  required  consultation 
must  be  included  with  a  PHA’s  initial 
submission  to  HUD. 

14.  Part  964  would  be  further  amended 
by  adding  a  new  Subpart  D  (§§  964.37 
through  964.58)  to  read  as  follows: 

Subpart  D— Tenant  Management  Under 
Section  20  of  the  United  States  Housing  Act 
of  1937 

Sec. 

964.37  Applicability  of  subpart. 

964.40  Management  specialist. 

964.43  Management  responsibilities. 

964.46  Comprehensive  improvement 
assistance. 

964.49  Operating  subsidy,  total  income, 
preparation  of  operating  budget, 
operating  reserves  and  retention  of 
excess  income. 

964.52  Waiver  of  HUD  requirements. 

964.55  Audit. 

964.58  Technical  Assistance. 

§  964.37  Applicability  of  subpart. 

The  provisions  of  Subpart  C  of  this 
part  apply  to  resident  management 
under  this  subpart.  This  subpart 
contains  special  provisions,  in  addition 
to  those  specified  in  Subpart  C,  to 
implement  the  resident  management 
features  of  section  20  of  the  United 
States  Housing  Act  of  1937. 

§  964.40  Management  specialist. 

(a)  Requirement  for  a  management 
specialist.  Except  under  the 
circumstances  described  in  paragraph 
(c)  of  this  section,  the  resident  council  of 
a  project,  in  cooperation  with  the  PHA, 
must  select  a  qualified  public  housing 
management  specialist 

(1)  To  assist  in  determing  the 
feasibility  of,  and  to  help  establish,  a 
resident  management  corporation;  and 

(2)  To  provide  training  and  other  duties 
in  connection  with  the  daily  operations 
of  the  project. 

(b)  Agreement  between  the  PHA  and 
the  resident  council.  In  carrying  out 
their  responsibilities  under  paragraph 
(a)  of  this  section,  the  PHA  and  the 
resident  council  must  agree  in  advance 
upon 

(1)  The  qualifications  that  the 
management  specialist  must  possess; 

(2)  The  terms  and  conditions  of  the 
search  and  selection  process; 

(3)  The  duties  and  responsibilities  to 
be  performed  by  the  management 
specialist,  including  the  remuneration  to 
be  provided  the  specialist,  a  clear 
specification  of  the  nature  and  degree  of 
supervision  to  be  provided  the 
specialist,  and  a  clear  specification  of 


the  title  of  the  person  or  persons  in  the 
organizational  structure  of  the  PHA  or 
the  resident  council  (or  both)  to  whom 
the  specialist  is  to  report  for  supervision 
and  for  evaluation  of  his  or  her 
performance;  and 

(4)  Such  other  matters  with  respect  to 
the  selection  and  functions  of  the 
management  specialist  as  the  PHA  and 
the  resident  council  may  determine, 
consistent  with  the  ACC,  and  applicable 
law  and  regulations. 

The  resident  council  must  select  the 
housing  management  specialist  in 
accordance  with  the  terms  of  its 
agreement  with  the  PHA. 

(c)  A  tenant  management  corporation 
that  entered  into  a  management  contract 
with  a  PHA  under  subpart  C  of  this  part 
before  [insert  effective  date  of  this  rule], 
and  thereafter  elects  to  enter  into  a 
management  contract  with  the  same 
PHA  under  this  Subpart  D,  may  select  a 
management  specialist  in  accordance 
with  this  section  but  is  not  required  to 
do  so. 

§  964.43  Management  responsibilities. 

(a)  PHA  responsibilities.  PHAs  shall 
be  supportive  of  resident  interest  in 
forming  a  resident  management 
corporation,  and  shall  work  with 
residents  to  determine  the  feasibility  of 
resident  management.  PHAs  shall  give 
full  and  serious  consideration  to 
resident  management  corporations 
seeking  to  enter  into  a  management 
contract  with  the  PHA  under  this 
subpart.  PHAs  shall  not  arbitrarily  or 
capriciously  refuse  to  negotiate  with 
resident  management  corporations 
seeking  to  contract  to  provide 
management  services.  PHAs  shall 
appropriately  document  their  reasons 
for  rejecting  any  management  contract 
offer  from  a  resident  management 
corporation,  and  make  these  reasons 
available  to  the  corporation. 

(b)  Management  contract.  If  a  PHA 
and  a  resident  management  corporation 
that  qualifies  under  this  part  agree  to 
establish  a  resident  management 
project,  they  shall  enter  into  a 
management  contract  establishing  the 
respective  rights  and  responsibilities  of 
the  PHA  and  the  corporation  with 
respect  to  management  of  the  project. 
Where  a  tenant  management 
corporation  already  has  a  management 
contract  with  a  PHA  that  meets  the 
requirements  of  Subpart  C,  but  wishes 
to  meet  the  additional  requirements  of 
this  Subpart  D,  the  corporation,  subject 
to  the  approval  of  its  tenant  council, 
may  seek  to  enter  into  a  new  or 
amended  contract  with  the  PHA  to 
accomplish  that  purpose.  A  copy  of  any 
such  contract  or  amended  contract  shall 
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be  provided  to  the  HUD  field  office  at 
the  time  of  its  execution. 

(c)  Income  estimate  in  contract.  The 
management  contract  must  specify  the 
amount  of  income  expected  to  be 
derived  from  the  project  (from  sources 
such  as  rents  and  charges)  and  the 
amount  of  income  to  be  provided  to  the 
project  from  the  other  sources  of  income 
of  the  PHA  (such  as  operating  subsidy 
under  Part  990  of  this  chapter,  interest 
income,  administrative  fees,  and  rents). 
The  income  estimates  under  this 
paragraph  (c)  must  be  calculated  on  a 
PHA-wide  basis,  as  well  as  for  each 
category  of  income  as  the  PHA  and  the 
resident  management  contract  agree, 
consistent  with  HUD’s  administrative 
instructions. 

§  964.46  Comprehensive  improvement 
assistance. 

(a)  Eligibility.  HUD  may  enter  into  a 
contract  with  the  PHA  to  provide 
comprehensive  improvement  assistance 
under  Part  968  of  this  chapter  to 
modernize  a  project  managed  by  a 
resident  management  corporation  under 
this  subpart. 

(b)  Administration  of  activities.  If  the 
entirety  of  modernization  activity 
referred  to  in  paragraph  (a)  of  this 
section  (including  the  planning  and 
architectural  design  of  the 
rehabilitation)  is  administered  by  the 
resident  management  corporation,  the 
PHA  shall  not  retain,  for  any 
administrative  or  other  reason,  any 
portion  of  the  comprehensive 
improvement  assistance  provided, 
unless  the  PHA  and  the  corporation 
provide  otherwise  by  contract. 

§  964.49  Operating  subsidy  total  income, 
preparation  of  operating  budget,  operating 
reserves  and  retention  of  excess  revenues. 

(a)  Calculation  of  operating  subsidy. 
Operating  subsidy  will  be  calculated 
separately  for  any  project  managed  by  a 
resident  management  corporation.  This 
subsidy  computation  will  be  the  same  as 
the  separate  computation  made  for  the 
balance  of  the  projects  in  the  PHA  in 
accordance  with  Part  990,  with  the 
following  exceptions: 

(1)  The  resident  management 
corporation  will  have  an  Allowable 
Expense  Level  based  on  the  actual 
expenses  for  the  project  in  the  fiscal 
year  immediately  preceding 
management  under  this  subpart.  The 
expenses  must  represent  a  normal  year’s 
expenditures  for  the  project,  and 
documentation  of  this  expense  level 
must  be  presented  with  the  project 
budget  and  approved  by  HUD.  Any 
project  expenditures  funded  from  a 
source  of  income  other  than  operating 
subsidies  or  income  generated  by  the 


locally  owned  public  housing  program 
will  be  excluded  from  the  subsidy 
calculation. 

(2)  The  resident  management 
corporation  project  will  estimate 
dwelling  rental  income  based  on  the 
rent  roll  of  the  project  immediately 
preceding  the  assumption  of 
management  responsibility  under  this 
subpart,  increased  by  the  estimate  of 
inflation  of  tenant  income  used  in 
calculating  PFS  subsidy. 

(3)  The  resident  management 
corporation  will  exclude,  from  its 
estimate  of  other  income,  any  increased 
income  directly  related  to  activities  by 
the  corporation  or  facilities  operated  by 
the  corporation. 

(4)  Any  reduction  in  the  subsidy  of  a 
PHA  that  occurs  as  a  result  of  fraud, 
waste,  or  mismanagement  by  the  PHA 
shall  not  affect  the  subsidy  calculation 
for  the  resident  management 
corporation  project. 

(b)  Calculation  of  total  income  and 
preparation  of  operating  budget.  (1) 
Subject  to  paragraph  (c)  of  this  section, 
the  amount  of  funds  provided  by  a  PHA 
to  a  project  managed  by  a  resident 
management  corporation  under  this 
subpart  may  not  be  reduced  during  the 
three-year  period  beginning  on  February 
5, 1988  or  on  such  later  date  as  a 
resident  management  corporation  first 
assumes  management  responsibility  for 
the  project. 

(2)  For  purposes  of  determining  the 
amount  of  funds  provided  to  a  project 
under  paragraph  (b)(1)  of  this  section, 
the  provision  of  technical  assistance  by 
the  PHA  to  the  resident  management 
corporation  will  not  be  included. 

(3)  The  resident  management 
corporation  and  the  PHA  shall  submit  a 
separate  operating  budget,  including  the 
calculation  of  operating  subsidy 
eligibility  in  accordance  with  paragraph 
(a)  of  this  section,  for  the  resident 
management  corporation  to  HUD  for 
approval.  This  budget  will  reflect  all 
project  expenditures  and  will  identify 
which  expenditures  are  related  to  the 
responsibilities  of  the  resident 
management  corporation  and  which  are 
related  to  functions  which  will  continue 
to  be  performed  by  the  PHA. 

(4)  Operating  reserves. 

(i)  Each  project  or  part  of  a  project 
that  is  operating  in  accordance  with  an 
ACC  amendment  relating  to  this  subpart 
and  in  accordance  with  a  contract 
vesting  maintenance  responsibilities  in 
the  resident  management  corporation 
will  have  transferred,  into  a  sub-account 
of  the  operating  reserve  of  the  host  PHA, 
an  operating  reserve.  Where  all 
maintenance  responsibilities  for  the 
resident-managed  project  are  the 
responsibility  of  the  corporation,  the 


amount  of  the  reserve  made  available  to 
projects  under  this  subpart  will  be  the 
per  unit  cost  amount  available  in  the 
PHA  operating  reserve,  exclusive  of  all 
inventories,  prepaids  and  receivables  (at 
the  end  of  the  PHA  fiscal  year  preceding 
implementation),  multiplied  by  the 
number  of  units  in  the  project  operated 
in  accordance  with  the  provisions  of  this 
subpart.  Where  some,  but  not  all, 
maintenance  responsibilities  are  vested 
in  the  resident  management  corporation, 
the  contract  may  provide  for  an 
appropriately  reduced  portion  of  the 
operating  reserve  to  be  transferred  into 
the  corporation’s  sub-account. 

(ii)  The  use  of  the  reserve  will  be 
subject  to  all  administrative  procedures 
applicable  to  the  conventionally  owned 
public  housing  program.  Any 
expenditure  of  funds  from  the  reserve 
will  be  for  eligible  expenditures  which 
are  incorporated  into  an  operating 
budget  subject  to  approval  by  HUD. 

(iii)  Investment  of  funds  held  in  the 
reserve  will  be  in  accordance  with  the 
provisions  of  Chapter  4  of  the  Financial 
Management  Handbook,  7476.1  REV  and 
interest  generated  will  be  included  in 
the  calculation  of  operating  subsidy  in 
accordance  with  24  CFR  Part  990. 

(c)  Adjustments  to  total  income.  (1)  In 
addition  to  the  amount  of  income 
derived  from  the  project  (from  sources 
such  as  rents  and  charges)  and  the 
operating  subsidy  calculated  in 
accordance  with  paragraph  (a)  of  this 
subpart,  the  contract  may  specify  that 
income  be  provided  to  the  project  from 
other  sources  of  income  of  the  PHA. 

(2)  The  following  conditions  may  not 
affect  the  amounts  to  be  provided  to  a 
project  managed  by  a  resident 
management  corporation  under  this 
subpart: 

(i)  Any  reduction  in  the  total  income 
of  a  PHA  that  occurs  as  a  result  of  fraud, 
waste,  or  mismanagement  by  the  PHA. 

(ii)  Any  change  in  the  total  income  of 
a  PHA  that  occurs  as  a  result  of  project- 
specific  characteristics  that  are  not 
shared  by  the  project  managed  by  the 
corporation  under  this  subpart. 

(d)  Retention  of  excess  revenues.  (1) 
Any  income  generated  by  a  resident 
management  corporation  that  exceeds 
the  income  estimated  for  the  income 
category  involved  in  accordance  with 
§  964.43(c)  must  be  excluded  in 
subsequent  years  in  calculating: 

(1)  The  operating  subsidy  provided  to 
a  PHA  under  Part  990  of  this  chapter. 

(ii)  The  funds  provided  by  the  PHA  to 
the  resident  management  corporation. 

(2)  For  purposes  of  determining 
income  generated  by  a  resident 
management  corporation  under 
paragraph  (d)(1)  of  this  section,  excess 
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income  available  to  the  project  because 
of  lower  utility  costs  than  initially 
estimated  will  be  excluded. 

(e)  Use  of  retained  revenues.  Any 
revenues  retained  by  a  resident 
management  corporation  under 
paragraph  (d)  of  this  section  may  only 
be  used  for  purposes  of 

(1)  Improving  the  maintenence  and 
operation  of  the  project, 

(2)  Establishing  business  enterprises 
that  employ  residents  of  public  housing, 
or 

(3)  Acquiring  additional  dwelling  units 
for  lower  income  families. 

§  964.52  Waiver  of  HUD  requirements. 

(a)  Waiver  conditions.  Upon  the  joint 
request  of  a  resident  management 
corporation  and  the  PHA,  HUD  may 
waive  any  requirement  that  HUD  has 
established  and  that  is  not  required  by 
law,  if  HUD  determines,  after 
consultation  with  the  PHA, 

(1)  That  the  requirement 
unnecessarily 

(1)  Increases  the  costs  to  the  project  or 
(ii)  Restricts  the  income  of  the  project 

and 

(2)  That  the  waiver  would  be 
consistent  with  the  management 
contract  and  any  applicable  collective 
bargaining  agreement. 

Any  waiver  granted  to  a  resident 
management  corporation  under  this 
section  will  apply  as  well  to  the  PHA  to 
the  extent  the  waiver  affects  the  PHA’s 
remaining  responsibilities  relating  to  the 
corporation’s  project. 

(b)  Notice  and  opportunity  for 
comment.  HUD  may  grant  a  waiver 
under  paragraph  (a)  of  this  section  only 
after  requiring  the  PHA  to  provide 
notice  to  the  residents  whom  the  waiver 
would  affect  and  giving  them  at  least  30 
days  to  comment  on  it.  Notice  under  this 
paragraph  (b)  may  be  served  by  any  or 
all  of  the  following  means,  as  HUD 
determines  appropriate: 

(1)  First  class  mail  addressed  to  each 
affected  resident. 

(2)  Delivery  to  the  unit  of  each 
affected  resident. 

(3)  In  the  case  of  high-rise  buildings, 
posting  in  one  or  more  conspicuous 
locations  in  any  building  in  which 
affected  residents  live. 


(c)  Role  of  PH  As  and  resident 
management  corporations.  (1)  All 
resident  comments  must  be  sent  to  the 
PHA.  The  PHA  must  summarize  the 
comments,  prepare  (at  its  option)  a 
recommended  response  to  the 
comments,  and  provide  the  resident 
management  corporation  an  opportunity 
to  prepare  a  recommended  response  to 
the  comments.  The  PHA  must  send  to 
HUD  all  the  tenant  comments  received, 
along  with  the  summary  of  comments 
prepared  by  the  PHA  and  the 
recommendations  (if  any)  of  the  PHA 
and  the  resident  management 
corporation  for  the  disposition  of  the 
comments. 

(2)  The  PHA  must  carry  out  such 
responsibilities  with  respect  to  the 
determination  of  whether  to  grant  a 
waiver  under  paragraph  (a)  of  this 
section  as  HUD  may  prescribe  in 
administrative  instructions.  These 
responsibilities  will  include  the  service 
of  notice  on  affected  tenants  under 
paragraphs  (b)  and  (c)  of  this  section. 

(d)  Action  on  resident  comments. 

HUD  will  give  careful  consideration  to 
all  resident  comments  received  within 
the  comment  period  provided  under 
paragraph  (b)  of  this  section.  HUD, 
through  the  PHA,  will  provide  written 
notice  of  its  final  decision  on  the 
proposed  waiver,  including  written 
responses  to  the  resident  comments, 
served  in  the  same  manner  and  upon  the 
same  resident  population  as  the  original 
notice  under  paragraph  (b)  of  this 
section  was  served. 

(e)  Waiver  to  permit  employment. 
Upon  the  request  of  a  resident 
management  corporation,  HUD  may, 
subject  to  the  terms  and  procedures  of 
any  applicable  collective  bargaining 
agreement,  permit  residents  of  the 
project  to  volunteer  a  portion  of  their 
labor. 

(f)  Exceptions.  HUD  may  not  waive 
any  regulatory  or  other  requirement 
under  paragraph  (a)  of  this  section  with 
respect  to 

(1)  Income  eligibility  for  purposes  of 
§§  913.104  and  913.105  of  this  chapter, 

(2)  Rental  payments  under  §  913.107  of 
this  chapter, 

(3)  Tenant  or  applicant  protections 
under  this  chapter  or  other  applicable 
laws, 


(4)  Employee  organizing  rights,  or 

(5)  The  rights  or  employees  under 
collective  bargaining  agreements. 

§964.55  Audit. 

(a)  Annual  audit  of  books  and  records. 
The  financial  statements  of  a  resident 
management  corporation  managing  a 
project  under  this  subpart  must  be 
audited  annually  by  a  license  l  certified 
public  accountant,  designated  by  the 
PHA,  in  accordance  with  generally 
accepted  government  audit  standards.  A 
written  report  of  each  audit  must  be 
forwarded  to  HUD  and  the  PHA  within 
30  days  of  issuance. 

(b)  Relationship  to  other  authorities. 
The  requirements  of  paragraph  (a)  of 
this  section  are  in  addition  to  any  other 
Federal  law  or  other  requirement  that 
would  apply  to  the  availability  and 
audit  of  books  and  records  of  resident 
management  corporations  under  this 
part. 

§  946.58  Technical  assistance. 

(a)  Nature  of  assistance.  HUD  will 
endeavor  to  provide  financial  assistance 
to  PHAs  for  the  use  of  resident 
management  corporations  or  resident 
councils  that  obtain,  by  contract  or 
otherwise,  technical  assistance  for  the 
development  of  resident  management 
entities,  including  the  formation  of  these 
entities:  the  development  of  the 
management  capability  of  newly  formed 
or  existing  entities;  the  identification  of 
the  social  support  needs  of  residents  of 
projects,  and  the  securing  of  this 
support;  and  a  wide  range  of  activities 
to  further  the  purposes  of  this  subpart. 
In  determining  the  amount  of  any 
technical  assistance  grant,  HUD  will 
take  into  consideration  the  size  of  the 
resident-managed  project  and  the 
anticipated  complexity  of  the  proposed 
change  to  resident  management. 

(b)  Maximum  amount  of  assistance. 
The  assistance  referred  to  in  paragraph 
(a)  of  this  section  may  not  exceed 
$100,000  with  respect  to  any  project. 

Dated:  June  9, 1988. 

James  E.  Baugh, 

General  Deputy  Assistant  Secretary  for 
Public  and  Indian  Housing. 
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